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Purpose: To amend existing rules so a required statement for consumer adverse benefit determination notices will be at a
lower, more accessible reading level.

Insurance Commissioner Matter R2022-04

Citation of rules affected by this order:
New:
Repealed:
Amended: WAC 284-43-3070
Suspended:

Statutory authority for adoption: RCW 48.02.060 and RCW 48.43.530

Other authority:

PERMANENT RULE (Including Expedited Rule Making)
Adopted under notice filed as WSR 22-17-132 on 8/23/22 (date).
Describe any changes other than editing from proposed to adopted version: There are no differences between the
proposed version and the adopted version.

If a preliminary cost-benefit analysis was prepared under RCW 34.05.328, a final cost-benefit analysis is available by
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Federal statute: New Amended Repealed
Federal rules or standards: New Amended Repealed
Recently enacted state statutes: New Amended Repealed
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New Amended Repealed

The number of sections adopted on the agency’s own initiative:

New Amended 1 Repealed

The number of sections adopted in order to clarify, streamline, or reform agency procedures:

New Amended Repealed
The number of sections adopted using:
Negotiated rule making: New Amended Repealed
Pilot rule making: New Amended Repealed
Other alternative rule making: New Amended Repealed
Date Adopted: October 4, 2022 Signature:

Name: Mike Kreidler mjﬁ' W
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AMENDATORY SECTION (Amending WSR 21-24-072, filed 11/30/21, effective
1/1/22)

WAC 284-43-3070 Notice and explanation of adverse benefit deter-
mination—General requirements. (1) A carrier must notify enrollees
of an adverse benefit determination either electronically or by U.S.
mail. The notification must be provided:

(a) To an appellant or their authorized representative;

(b) To the provider if the adverse benefit determination involves
the preservice denial of treatment or procedure prescribed by the pro-
vider; and

(c) Whenever an adverse Dbenefit determination relates to a pro-
tected individual, as defined in RCW 48.43.005, the health carrier
must follow RCW 48.43.505.

(2) A carrier or health plan's notice must include the following
information, worded in plain language:

(a) The specific reasons for the adverse benefit determination;

(b) The specific health plan policy or contract sections on which
the determination is based, including references to the provisions;

(c) The plan's review procedures, including the appellant's right
to a copy of the carrier and health plan's records related to the ad-
verse benefit determination;

(d) The time limits applicable to the review;

(e) The right of appellants and their providers to present evi-
dence as part of a review of an adverse benefit determination;

(f) Effective April 1, 2022, through December 31, 2022, the fol-
lowing statement or the statement from (g) of this subsection: "En-
rollees may request that a health insurer identify the medical, wvoca-
tional, or other experts whose advice was obtained in connection with
the adverse benefit determination, even if the advice was not relied
on in making the determination. Health insurers may satisfy this re-
quirement by providing the Jjob title, a statement as to whether the
expert is affiliated with the carrier as an employee, and the expert's
specialty, board certification status, or other criteria related to
the expert's qualification without providing the expert's name or ad-
dress."; ((and))

(g) No later than January 1, 2023, the following statement: "You
can ask a health carrier to identify the experts who were consulted
about the adverse benefit determination - even if the expert's advice
was not used to make the determination. The carrier is not required to
identify the expert by name or provide their address. The carrier can
instead provide the expert's job title and specialty, board certifica-
tion status or other information related to their gqualifications and
also state whether or not they are employed by the carrier."; and

(h) When the adverse Dbenefit determination concerns gender af-
firming treatment or services, a confirmation that a health care pro-
vider experienced with prescribing or delivering gender affirming
treatment has reviewed the determination and confirmed that an adverse
benefit determination denying or limiting the service 1is appropriate
and provide information to confirm that the reviewing provider has
clinically appropriate expertise prescribing or delivering gender af-
firming treatment.

(3) If an adverse benefit determination is based on medical ne-
cessity, decisions related to experimental treatment, or a similar ex-
clusion or limit involving the exercise of professional judgment, the
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notification must contain either an explanation of the scientific or
clinical basis for the determination, the manner in which the terms of
the health plan were applied to the appellant's medical circumstances,
or a statement that such explanation is available free of charge upon
request.

(4) A health carrier must not issue an adverse benefit determina-
tion concerning gender affirming services or treatment until a health
care provider with experience prescribing or delivering gender affirm-
ing treatment has reviewed and confirmed the appropriateness of the
adverse benefit determination.

(5) If an internal rule, guideline, protocol, or other similar
criterion was relied on in making the adverse benefit determination,
the notice must contain either the specific rule, guideline, protocol,
or other similar criterion; or a statement that a copy of the rule,
guideline, protocol, or other criterion will be provided free of
charge to the appellant on request.

(6) The notice of an adverse benefit determination must include
an explanation of the right to review the records of relevant informa-
tion, including evidence used by the carrier or the carrier's repre-
sentative that influenced or supported the decision to make the ad-
verse benefit determination.

(a) For purposes of this subsection, "relevant information" means
information relied on in making the determination, or that was submit-
ted, considered, or generated in the course of making the determina-
tion, regardless of whether the document, record, or information was
relied on in making the determination.

(b) Relevant information includes any statement of policy, proce-
dure, or administrative process concerning the denied treatment or
benefit, regardless of whether it was relied on in making the determi-
nation.

(7) If the carrier and health plan determine that additional in-
formation is necessary to perfect the denied claim, the carrier and
health plan must provide a description of the additional material or
information that they require, with an explanation of why it is neces-
sary, as soon as the need is identified.

(8) An enrollee or covered person may request that a carrier
identify the medical, vocational, or other experts whose advice was
obtained in connection with the adverse benefit determination, even if
the advice was not relied on in making the determination. The carrier
may satisfy this requirement by providing the job title, a statement
as to whether the expert is affiliated with the carrier as an employ-
ee, and the expert's specialty, board certification status, or other
criteria related to the expert's qualification without providing the
expert's name or address. The carrier must be able to identify for the
commissioner upon request the name of each expert whose advice was ob-
tained in connection with the adverse benefit determination.

(9) The notice must include language substantially similar to the
following:

"If you request a review of this adverse benefit determina-
tion, (Company name) will continue to provide coverage for
the disputed benefit pending outcome of the review 1if vyou
are currently receiving services or supplies under the dis-
puted benefit. If (Company name) prevails in the appeal, you
may be responsible for the cost of coverage received during
the review period. The decision at the external review level
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is binding unless other remedies are available under state
or federal law."
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